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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occUr in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(=) HRE & AR fhd Ug @ v & BT A W A1 A & faiaeer # s e
zﬁa’rmarmseum?rQ;masﬁﬁaasmﬁa#masmmﬁugmﬁqrﬁﬁmm

L“b_ﬁ g p
x\ﬂ' ‘4]/,‘{50‘\350 1‘;//
S
"‘%«f”’”i_,, .- Cont...2




-

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty .on final
' products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under &ac.168s...
of the Finance (No.2) Act, 1998. =T
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision applicati(;n shall be accompanied by a fee of Rs.200/- where the améunt
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies o i
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(a) the special bench of ‘Custom, Excise & Service Tax Abpellate Tribunal of West &gock
No.2, R.K. Puram, New Delhi-1 in all matters relating to. classification valuation and.
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(b)y To the west regionél bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. _
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() = amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the TriburgaIQ) payment of 10%
of the duty demanded where duty or duty and penalty are in disputéj{@zcﬁga@, where penalty
alone is in dispute.” E\» — . :
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ORDER IN APPEAL

The subject appeal is filed by the department (hereinafter referred to as
‘the appellant’) Under Section 35(2) Of Central Excise Act1944, against OIO No.
67 /REFUND/2014,dated 07.11.2014 (hereinafter referred to as ‘the
impugned order) Passed by The Deputy Commissioner, Central Excise
Division-IVAhmedabad-II,(hereinafter referred to as ‘he adjudicating
authority’)infavourofM/s.SteefoEngineeringCorporation,12,Newahme
dabadInd.Estate,sarkhejBavlahighway,moraiya,dist-Ahmedabad
(hereinafter referred as ‘the respondent) the respondent is engaged in the
manufacture of metal rolling mill and rolls under chapter 84 of Central

Excise Tariff Act,1985 [hereinafter referred as CETA-1985].

2. Briefly stated the fact of the case is, the respondent had filed Service
tax refund claim amounting to Rs.41788/-on dated 27.08.2014,
under Notification No. 41/2012-ST,dated29.06.2012,which pertains
to CHA Services, Insurance Services, Terminal Handling Charges,
Other Port Services, storage and warehousing Services, other port
services and Transport of rail Services used for exports, for the period
from 01.09.2013 ;‘_o 31.03.2014. The adjudicating authority vide above
order has sanctioned refund claim of Rs. 41365/- under the ‘provisions
of Sectioﬁ 11B of the Central Excise Act,1944and the Finance
Act,1994 read with Noti. No. 41/2012-ST. dated 29.06.2012.

3. Being aggrieved with the impugned order the appelléint preferred an appeal

on the following grounds:

That Order is not legal and proper. Refund has been sanctioned under
the provisions of Not. No.41/2012-ST, dated 29.06.2012 in respect of
services utilized used in the export of excisable goods. The said
notification provides refund of service tax paid on specified services used
iri exports of goods beyond the place of removal. Service tax refund of .
services under notification 41/2012-ST dated 29.06.2012 is admissible only for

"specified services" as defined under Notification (A)"specified services"

means;
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) [ii in the case of excisable goods, taxable services that have been used

beyond the place of removal, for the export of said goods;

[ii] in the case of goods other than (i) above, taxable services used

for the export of said goods;

but shall not include any service mentioned in sub-clauses (A), (B),
(BA) and (C) of clause (I) of rule (2) of the CENVAT Credit Rules, 2004.

In case of export on FOB basis place of delivery is the port
of shipment. Therefore, the services availed up to that point would
become service availed up to the place of removal. The Board has also
clarified vide Circular No. 988/12/2014-CX dated 20.10.2014.
Further, Board vide Circular No. 999/6/2015-CX dated 28.02.2015 has clarified
that:-" In such a situation, transfer of property can be said to have
taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this
Port/ICD/CFS".Thus, the place of removal in the instant case is port of
export and said services used up to the port of export. Thus, the benefit
of refund under the Notification No. 41/2012 dated 29.06.2012 shall not
be applicable to these services as not been used -beyond the place of

removal.

4. Personal hearing was held on 19.02.2016, which was attended by Shri
Aatish shah CA of the Appellant. He reiterated the submissions filed by them
ecarlier .He Submitted Copy of amended Notification No. 01/ 2016-ST dated 3rd
February, 2016. I have gone through all records placed before me in the form of
the impugned order and written submissions of department as well as
submissions made during personal hearing by the respondents. Submissions
made vide letter dtd.29-02-16,and submitted copy of amended noti. No.
01/2016. I find that the main issue to be decided is the refund sanctioned
vide said order is correct or otherwise. I find that, During the course of export,
~ the respondent has ax:/'ailed input services, which have been specified under
Notification No. 41/ n012-Service Tax dated 29.06.2012 .The respondent has
filed service tax refund claim on dated12.07.14 for Rs. 44809/- under the
Notification No. 41/2012-ST dated 29.06.2012 being the amount of
refund of the taxable services used for export of goods. The respondent

had submitted the original refund documents in respect of the said services




-6~ V2[85]36/EA2/Ahd-11/14-15

and paid service tax on such charges, for which they had filed refund
claim amounting to Rs.44809/- for services related to exports. The
adjudicating authority vide above order sanctioned refund claim of Rs.

41365/-.

5. I have gone through refund claim Records; documents for the
éxports made during the said period in respect of payment of service tax
made by them on the specified services. I proceed to decide correctness of
the refund claim on the basis of records available with me. I find that, vide
Notification No. 41/2012—Service Tax dated 29.06.2012 -is effective
from01.07.2012 grants rebate of service tax paid(hereinafter referred to as
rebate) on the taxable services which are received by an exporter of goods
(hereinafter referred to as the exporter) and used for export of goods,

subject to following conditions:-

[a] The exemption shall be claimed by the exporte}‘ of the goods for the
specified service received and used by the exporter for export of the said
goods;

[b] The exemption shall be provided by way of refund of service tax paid on

the specified service used for export of the said goods;

(c) The exporter claiming the exemption has actually paid the service tax
on the speécified service as Notification No. 41/2012-Service Tax dated
29.06.2012 is effective from 01.07.2012;

Explanation. - For the purposes of this notification,-
(A) "Specified sei‘picés” means-

[i] in the case of excisable goods, taxable services that have been

used beyond the place of removal, for the export of said goods;

[ii] in the case of goods other than (i) above, taxable services used

for the export of said goods;

but shall not include any service mentioned in sub-clauses (A), (B), (BA)
and (C) of clause (I) of rule (2) of the CENVAT Credit Rules, 2004.

6. In case of export on FOB basis place of delivéry is the port
of shipment. Therefore, the services availed up to that point would
become serviée availed up to the place of removal. I also find that the
Board vide Circular No. 999/6/2015-CX dated 28.02.2015 has clarified that:-"
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taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this
Port/ICD/CFS"Thus, t the place of removal in the instant case is port of
export and the said services are used up to the port of export. Thus, the
benefit of refund under the Notification No. 41/2012 dated 29.06.2012
shall not be applicable to these services, as not been used beyond the
place of removal.

7. I find that as per Notification No. 41/ 2012 ST dated 29.06.2012 which is
effective from 01.07.2012; the said credit is not admissible for refund of
service tax to the respondent. ' ‘

The said notification has been amended videvNotiﬁcation No. 01/2016-ST
dated 03.02.2016 and accordingly, in the ‘Explanation’ in Clause (A) for the sub-

clause (i), the following sub-clause has been substituted.

“{i) in the case of excisable goods, taxable service that have been used beyond
factory or any other place or premises of production or manufacture of the said

goods, for their export;”

The said amendment has retrospective effect from the date of application of
the parent notification i.e. from 01.07.2012. Accordingly, I hold that the

respondent is eligible for said service tax refund.

8. In view of the foregoing discussion and findings, I uphold the impugned

order of adjudicating authority. Accordingly, I reject the appeal filed by the

l/A)Shanker

Comrmssmner (Appeals-II]
Central Excise,Ahmedabad

department. The appeal stands disposed of as above.

__—

Attested M %?%@

[K.K.Parmar )
Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post A. D

M/s. Steefo Engineering Corporation,
Tajpur road,
sarkhejBavla Road,
Changodar, ,
Dist—Ahmedabad—382213.
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Copy to :

1. The Chief Commissioner, Central Excise, Ahmedabad.
9. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt.Commissioner,Ce‘ntral Excise, Divi-IV, Ahmedabad-II

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

r}(}uard file.
6. PA file.
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